
OR\G\NAL
EX PARTE OR LATE FILED

Joan Marsh
Director
AT&T Federal Government Affairs

ATs.T
SUite 1000
11 20 20th St. NW
Washington. DC 20036
202 457-3120
FAX 202 457-3110

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 Twelfth Street, SW, Room TWB-204
Washington, DC 20554

July 29, 1999

HECENED

JUL 2. \l 1999
l1QNS CO/oIt.\1SSlOI'

fr.t\fAAL coMMUNiCA _ AF«
- ~FFtCl' Of ~E f,ECftET

Re: Notice of Written Ex Parte
In the Matter of Applications for Consent to the Transfer of Control of
Licenses and Section 214 Authorizations from Ameritech Corporation,
Transferor, to SBC C.~mFunications, Inc., Transferee
CC Docket No. 98-1~

Dear Ms. Salas:

This is to inform you that today a written ex parte in the form of the attached
letter and enclosures is being submitted to Thomas Krattenmaker, William Dever,
and Michelle Carey.

Two copies of this Notice are being submitted to the Secretary of the FCC in
accordance with Section 1.1206 of the Commission's rules.

Sincerely,

'----d'Oan ~w.iffi Copies rec'd
UstABCOE

------~

cc: Thomas Krattenmaker
William Dever
Michelle Carey
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- AT&T
Joan Marsh
Director
AT&T Federal Government Affairs

Thomas Krattenmaker
Director of Research
Office of Plans and Policy
Federal Communications Commission
445 Twelfth Street, SW, Room 7-C324
Washington, DC 20554

Dear Mr. Krattenmaker:

July 29, 1999

Suite 1000
1120 20th 5t. NW
Washington, DC 20036
202 457·3120
FAX 202 457·3110

Per your request, attached please find three state commission decisions
supporting AT&T's position that Condition XI of the proposed merger conditions
violates Section 252(i) of the Act. That provision unambiguously states that
incumbent LECs must provide "any interconnection service, or network element
provided [pursuant to an interconnection agreement] to which it is a party to any
other requesting telecommunications carrier upon the same terms and conditions as
those provided in the agreement." 47 U.S.c. 252(i) (emphasis added). Thus,
contrary to Condition XI, the Act expressly requires that if Applicants offer a
discounted loop or the platform to one competitive LEC, they must make that same
discounted loop or platform available to al1 other carriers that want it.

As we discussed, several state regulatory commissions have held that Section
252(i) forbids incumbent LECs from entering into special "side deals" but instead
requires an incumbent LEC to provide network element combinations to al1
competitive LECs - even if the element or combination offered is not required by
Section 251 of the Act - if that incumbent LEC offers the network element or
combination to any competitive LEC. See, e.g., Order, Approval ofthe
Interconnection Agreement Negotiated by Bel1South Telecommunications, Inc. and
the Other Phone Co. Pursuant to Sections 251 and 252 of the Telecommunications
Act of 1996, Case No. 98-165 (Ky. PSC June 30, 1999); Order on Negotiated
Interconnection Agreement, Resale Agreement Between Bel1South
Telecommunications, Inc. and the Other Phone Co., Docket No. P-55, SUB 1144
(N.C. PUC June 23,1999); Order, In Re: Notice ofCancel1ation of Previously
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Approved Interconnection Agreement Executed Between The Other Phone
Company, d/b/a Access One, Inc. and BellSouth Telecommunications, Inc., Docket
U-3964 (AI. FsC July 15, 1999). Applying the same rationale employed by these
Comissions, the caps contained in Condition XI render the condition unlawful.

Sincerely,

Joa Marsh

cc: Mr. Dever
Ms. Carey
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IN RE: Notice of Cancellation of
Previously Approved lnterconne'ction
Agreement. Executed Between The
Other Phone Company, d/b/a Access
One, Inc. and BeliSouth
Telecommunications, Inc. and Request
For Approval of a New Interconnection
Agreement Between the Parties.

FURTHER ORDER

BY THE COMMISSION:

I. INTRODUCTION AND BACKGROUND

DOCKET U-3964

By Order entered in this cause on June 11, 1999, the Commission set forth in

detail the procedural background of this Docket and discussed at length the positions

advanced by the parties to this proceeding. In rendering our determination herein, we

have carefully considered the positions of the parties as they were discussed in said

Order. We have accordingly determined that for ease of reference. we will include

immediately below a restatement of the procedural background of this Docket as set

forth In the Commission's June 11, 1999 Order.

On or about February 19. 1999, BellSouth Telecommunications. Inc. (BeIiSouth)

and The Other Phone Company, d/b/a Access One, Inc. (Access Dna) filed with the

Commission an interconnection agreement which those parties had voluntarily

negotiated and entered into. BellSouth and Access One sought Commission review

cmd approval of said agreement pursuant to the provisions of §252(e) of the

Telecommunications Act of 1996 (the Act or the 1996 Act).

On or about March 16, 1999, AT&T Communications of the South Cenlral

States. Inc. (AT&T) filed comments in opposition to approval of the aforementioned

BellSouth/Access One interconnection agreemenl AT&T recognized that the

agreement covered services and capabilities 10 be provided throughout BeliSouth's
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serving area, but maintained that only a portion of the entire agreement had been flied

with the Commission for approval. In particular, AT&T alleged Ihat tha terms of the

agreement which purported to cOl/er BellSouth's provision of Unbundled Network

Element (UNE) combinations had been omitted thereby precluding raview by interestad

parties and the Commission in violation of §252(e) of the Act and Federal

Communications Commission (FCC) Rule 47 CFR §51.303. AT&T accordingly urged

the Commission 10 require BellSouth to submit the complete UNE combinations

agreement for review by the Commission and to decline approving the incomplete

agreement in light of the significant omission of those provisions relating to BellSouth's

obligations to make UNE combinations available.

Prior to the Commission taking any action to approve or reject the

BeliSouthlAccess One interconnection agreement submitted on February 19, 1999,

BeltSouth and Access One negotiated and entered into e "new" interconnection

agreement which the parties filed with the Commission for approval on April 19, 1999'

(the "new" agreement, or the agreement). At the time the parties filed their "new"

egreement, they notified the Commission that they had mutually agread to the

cancellation of the February 19, 1999 interconnection agreemant and considered said

agreement null and void.

On or about May 13, 1999, AT&T filed a Motion for Leave 10 Inlervene in this

cause. AT&T alteges that, like the February 19, 1999 interconnection agreement

submitted by BeliSouth and Access One, the "new" agreement submitted by those

parties on April 19, 1999 also omits the agreement of 8ellSouth and Access One

concerning BeliSouth's provision of UNE combinations. AT&T argues that the failure of

the "new" agreement to incorporate the terms and conditions regarding BeliSouth's

provision of UNE combinations 10 Access One is in violation of §252(e) of the Act and

FCC Rule 47 CFR §51.303. AT&T allegas that both the Act and the FCC's nules

require scrutiny of BeliSouth's entire egreement with Access One in order 10 determine

I The Commission'. June 11, 1ggg Order Il"COfrectly referenced the SUbmission dale or the '1'l8YI agreement 8S
April 16, 1999, As nored above, the corted tiling date for that doevment Is April 19, '999.
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whether it is discriminatory or whether implementation of the agreement would be

inconsistent wIth the pUblic interest, convenience and necessity.

AT&T asserts that BellSoulh's attempt to enter into a secte! interconnection

agreement should not be permitted by the Commission and urges the Commission to

require BeltSouth to disclose all the terms of the interconnection agreements it enters

with telecommunications carriers. Specifically, AT&T requests that the Commission

require BellSouth to provide the Commission with the entire agreement it entered into

with Access One, Including any related agreements which deal with the provision of

UNE combinations.

On or about June 2, 1999, the Southeastern Competitive Carriers Association

(SECCA) Petitioned for Leave to Intervene in this cause on behalf of its membership'.

SECCA alleges thai §252(e) of the Act requires thai any inlerconneclion agreement

adopted by negotiation or arbitration must be submilled to the appropriate slate

Commission for approval or rejection. SECCA further alleges that FCC Rule 47 CFR

§51.303 requires that all interconnection agreements between an incumbent LEC and

lelecommunications carriers shall be submilled by the parties to the appropriate stale

Commission for approval pursuant to §252(e) of the Act. SECCA maintains that

BeliSouth has failed 10 submit the enlire agreement it entared with Access One in effect

blinding SECCA and its members from possible provisions that may impact them.

SECCA further alleges thai approval of BellSouth's 'partial interconnection

egreement" will deny SECCA and Its members access to the enlire BellSouth/Access

One interconnection agreement in clear violation or §252(i) of the Act. SECCA

represents thal its members are entitled to access lo the entire Bell South/Access One

agreement 10 discern whether there is any discrimination against CLECs who are not

parties to the agreement and whether the agreement is consistent with the public

interest, convenience and necessity.

2 SECCA is • eo.J1fl~ or the fallowing competitive loc.ll ~hange telecommunicarions providers. It'1terexchange
earners and other Interested tntities: AT&T Communications of tht South Central Staees. 1f'\C. (AT&T); Mel
Worldcom Tltlteomtnunic.lians. 'nc.: .nd Mel Metro Act:nl Trlnsmission SeNleas. I/'Ie. (coIleelively MCI): ITC
DtltaCom Communications. Inc. (OelhlCom): Buslnea, Tef.c;om. Inc. (Business Telecom): T". Comp.tltI....
Carriers AlIIociatiol'l CCCA); a.splre Commut'1iclitions, Inc. (e.spire): reG Telecom, Inc (ICOI: Inlermedia
CommuniClltions. Inc:. (Intennedia); LCllntetrlatiol1al Tel.eom Corporation (lCllntemetiol'\al): NEXl'L1NK;
Telecommunications RlISellert Assoaatian (TRA); and Time Warner ort~. Mid-South L P. (Time Warner).

--~._--_.-_._------
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By filing of June 8,1999, BeilSouth submitted a response to AT&T's Motion for

Leave to Intervene. In said filing, BellSouth argues that AT&Ts claim lhal BeliSouth

must tile its separate, voluntarily negotiated agreement with Access One to ·combine·

certain unbundled network elements on behalf or Access One pursuant to §252(e) of

the Act is Incorrect. BellSouth asserts that the separate, voluntarily negotiated

agreement it entered with Access One addressing UNE combinations is a ·professional

services" arrangement whereby BellSouth has agreed to combine certain unbundled

Network Elements for an egreed upon fee. BeliSoulh argues Ihat said ·professional

services· arrangement does not encompass in any way BellSoLJth's obligations under

the Act and is,.therefore, outside the scope of the Act. BellSouth represents that it will

voluntarily offer similar arrangements to any other carrier inclUding AT&T, and will

provide a copy of lis private agreement with Access One to the Commission for an in

camera review and inspection.

Also on June 8, 1999, SECCA filed its comments concerning the inlerconnection

agreement submitted by BeliSouth and Access One. In lhose commenls, SECCA

alleges that the agreement at issue is an -agreement arrived at through negotiation"

under §252(a) of the Act which covers lelecommunications services and Network

Elements to be provided by BellSouth to a competitive local exchange carrier, Access

One. SECCA also points oul that the egreement has been filed pursuant 10 §252(e) of

the Act.

A=rding to SECCA, the problem with the agreement is thet it is nol reported to

the Commission in its entirety because the terms of the agreement which purport to

cover BeliSouth's provision of combinations of UNE's have been omitted from the

filings. SECCA alleges thaI this omission is in clear violation of §252 of the Act due to

the fact that it precludes review of the entire agreement between 8ellSoulh and Access

One by inleresled parties and the Commission. SECCA and its members urge the

Commission to require BellSouth to file the agreement and all future agreements in

their entirety for requisite Commission review and 10 decline to approve this agreement

or any other that is not submitted to the Commission in its complele form. As an

P. 004

._-_._--_._-_.-------
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alternative, SECCA recommends that the Commission hold approval of the

BeliSouth/Access One interconnection agreement in abeyance pending the filing and

review of tile "professional services· agreement referenced therein.

After considering the aforementioned filings of the parties, we entered our June

11, 1999 Order In this cause. We noted therein our belief that the Issue of whether the

entirety or the interconnection agreement reached between BeliSouth and Access One

must be submitted for Commission approval is an issue ot law which the Commission

can rule on based on written pleadings submitted by the parties. We nonetheless

sought input from BeliSouth, Access One, AT&T and SECCA concerning whether a

hearing should be conducted. The aforementioned parties were instructed to submit

written position statements on or before June 17, 1999 indicating whether they desired

for this matter to go to hearing, or had no objection to the Commission rendering a

determination based on written submissions by the parties.

BeliSouth. Access One, AT&T and SECCA all Indicated in filings made with the

Commission their consent to a waiver of a public hearing in this cause in favor a

determination from the Commission based on written submissions by the parties.

Pursuant to a Procedural Ruling issued on June 18, 1999, the parties were instructed

to submit any additional information they desired no later than June 29, 1999.

On Juna 29, 1999, AT&T filed Additional Comments in support of its position.

AT&T also adopted by reference the arguments It raised In the pleadings it previously

submitted in this cause.

Access One also filed comments on June 29, 1999 which responded to the

objectIOns previously raised by AT&T and SECCA Access One argues that it and

BellSouth are in full compliance with §252(e) of the Act since the separate, voluntary

arrangement entered into between the parties contains only terms and conditions

concerning cartain professional services to be performed by BeliSouth for Access One

outside any requirements of the Act or the FCC's rules. Access One maintains thai no

service that will be performed under such a private, separate arrangement falls within

BellSouth's obligations to file the separate agreement with tha Commission or to

~..

...-._---- _.- .-..---- ---
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otherwise disclose the contents of the arrangement or make Ihem availa Ie to other

companies. Access One accordingly urges the Commission to deny T&T and

SECCA's objections and approve the interconnection agreement entere between

Access One and 8ellSouth without further delay.

BeliSouth submitted a statement adopting as its comments its R sponse to

AT&T's Renewed Objection which was originally filed by BeliSouth on Ju e S, 1999.

SECCA did not submit additional comments.

II. FINDINGS AND CONCLUSIONS

As noted in our June 11, 1999 Order in this cause, the Commission's uties and

responsibilities with regard to analyzing volunt~~ily negotiated inter nnection

agreements submitted to it for review are governed by ....arious provisions of 252 of the

1996 Act. In particular, §252(e)(2)(A) mandates that a stale commission m y reject a

voluntarily negoliated interconnection agreement only ff it finds thai such agr ement, or

a portion thereof, discriminates against a telecommunications carrier not a arty to the

agreement, or if it finds that the implementation of such agre.emenl, or a portirn thereof,

is not consistent with the public interest, convenience and necessity. The Cbmmission

is required by §252(e)(1) to issue written findings as to any noled deficienLes and is

required by §252(e)(4) to render its determination of approval or disapprov,~ within 90

days of the submission of agreements entered through negoliation.

The disputed language of the interconnection agreement under revie is found

al Section 1.1.2 on Page 2 01 Attachment 2. The challenged portion or Se tion 1.1.2

states as follows:

...BeIlSouth is willing to provide as a discretionary offering and above nd
beyond its obligations under the Act, the engineering end tech ical
expertise necessary to combine certain unbundled Network Eiement on
behalf of Access One for the purpose of Access One providing an en to
end telecommunications service over BellSouth's Network Eleme ts.
Such professional services shaH be pursuant to a separate agreem nt.
This offer to pursue a separate agreement Is only valid under the
condition that its inclusion by reference does not subject the sepa ate
contract to regulation by federal or slate Commissions. Any reques by
either party 10 a regulatory body to arbitrale ·conditions of the sepa ate
agreement will invalidate this offer.

P 006

.. ---_._----------
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After consIdering the positions advanced by the parties in air written

submissions and reviewing the above language in light of the govern; 9 statutory

provisions, we conclude that the separate agreement contemplated in the above

language addresses a maHer which is required by the Act 10 be inel ded in Ihe

negotiated interconnection agreement which the parties submitted to the ommission

for review. While it is true that parties to negoliated interconnection agre ments may

negotiate and enter into binding agreements without regard 10 Ihe standard sel forth in

§§251(b) and (c) of the Act, §252(a)(1) of the Act mandates Ihet such egre ments shall

inClude a detailed schedule of itemized charges tor interconnection and aa service or

network element included in the agreement reache~ between the parties A further

requirement of §252(a)(1) Is thai any such negotieled interconnection agre ment shall

be submiHed to the appropriale slate Commission for approval purs ani to the

requirements of §252(e).

From the foregoing, it is apparent that once BellSaulh, either votu tariJy or as

required by raw, reaches agreement through negotiation with a competin carrier to

provide any interconnection, seNiee or network element, the terms and clnditions of

the provision of same must be incorporaled into a negotiated inte conneclion

agreement and submitted for Commission review pursuant to §§252(a) an (e) of the

Acl'. It is also apparent thai the separate agreement that would result from pproval of

the disputed language sel forth above would allow BeliSouth and s One to

circumvent the approval process outlined In the cited statutory provisions which are

implemented and reinforced by the FCC's Rule 47 CFR §51.303.

Iv1 additional problem created by the separate agreement conlempl ted in Ihe

disputed language set forth above is that such an arrangement would allo BeliSouth

10 circumvent the requirements of §252(i) of the Act. That provision mend tes that a

local exchange carrier which is a party to an approved agreement must mak available

any interconnection, service or network element it provides under that ag eement to

J The Cammisilon Is ot the aplnion that SerSouth's proposed in elm.,. review of the. $.~rate agre ment
contemplated bY' Section 1,1,2 or Page 2 0' Attllel1ment 2 af thelnterconnec:tion Igreem.nt submlRed or review
woYld not adeQuafely provlde tor.n analysis of whether such ~ upar,t. agreemenl would be diserimi .tory IS to
other c:lrriers as COtIlempiatecl by §2S2(1}(2KAKII of ttle Act
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any other requesting telecommunications carrier upon the same terms an conditions

as those provided in the approved agreement. If BeliSouth and Ac s One are

allowed 10 enter a separate agreement governing the provision of csrtai Unbundled

Network Elements which is not submitted for Commission approvat pur uant to the

requirements outlined above. competing providers would be unable to a certain and

elect to adopl the terms and conditions of such an agreement es cont mplated by

§252(i) 01 the Act.

In conclusion, the CommIssion finds thai approval of the negotiated

interconnection agreement entered between BeliSouth and Access One n April 16,

1999 and submitted to the Commission lor approval on April 19, 1999 wou d create en

avenue for discrimination against telecommunIcations carriers who are n t parties to

the agreement. The disputed language of §1.1.2 of Page 2 of Attachme t 2 of that

agreement would effectively preclude open review 01 ali the Netwo Elements

BellSouth will provide Access One as well as the terms and conditions nder which

those Network Elements will be provided. Such a result would be con rary to the

review process established by §§252(a) and (e) of the Act. Additionaliy, t e disputed

language would lead to a result contrary 10 §252(i) of the Act due to t e fact thai

competing carriers would be unable to avail themselves of all the Netwo Elements

which BeliSouth has agreed to make available to Access One at the terms and

conditions under which BeliSouth wili provide those items to Access ne. We

accordingly conclude thai approval of the agreement with the disputed lang age would

be contrary to the public interest, convenience and necessity. We do, ho ever, urge

Bel/South and Access One to resubmit a negotiated interconnection agree ant which

encompasses the entirety of the agreement reached between the parti s at their

earliest convenienc:e.

IT IS, THEREFORE, ORDERED BY THE COMMISSION, That ba ed on the

ebove reasoning, the negotieted Interconnection agreement entered betwee BeliSouth

Telecommunications, Inc. and The Other Phone Company, d/b/a Access 0 e, Inc. on

April 16, 1999 and submitted to the Commission lor approval on April 1 , 1999 is
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hereby rejected as being discriminatory and contrary to the public interest, convenience

and necessity.

IT IS FURTHER ORDERED BY THE COMMISSION, Thai jurisdiCI;on in this

cause is hereby reta;ned for the issuance of any further order or orders as ay appear

to be just and reasonable in the premises.

IT IS FURTHER ORDERED, Thai this Order shall be effective as of the dale

hereof.

DONE al Monlgomery, Alabama, Ih;s !Slit day of July, 1999,

ALABAMA PUBLIC SERVICE COMMI SION

d~ivf~

"'"~4rt."" (I
JiJ7f c, i!rIJ,u-, {j .
George C. Wallace, Jr., Commisslone

::::J;~"'l
~r" Secretary
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COMMONWEALTH OF Kl':NnJCKY

BEFORE TIlE PUBuc SERVice COMMISSION

In 1he Usttsrof:

APPROVAL OF THE
INTl!RCONNECTlON AGRE£MENT
NEGOTIATED BY eEli.6OUTH
TeLECOMMUNICATIONS. INC. AND
THE OTHeR PHON£; WMPANY DJe1A
ACCESS ONE COMMUNICATIONS,
tHe. PURSUANT TO SECTIONS 251
AND 25i OF THE
1E.ECOMMUNICATIONS ACT~ 1996

gRDER

)
)
)
)
> CASE NO. 9&-11)5
)
)
)
)

On lIIIay 1. 1998. till! 0ammieeI0n approved G rHale "",..-..tbeo.... lln 8el19outh

TelecohM'iLInicallorlG.Inc. ("Bel18Ol.dh' and 1M 0Ihel' f'IlCne Company, Inc. d/b/a Accees

One Communications. Inc. rAClCG$C 011&"). On AprIl 9. 1999. the Commission approved

. an interconnection agreement belwaen BeISouttl and Iv;wss One. On Apil11. 1999.

BeUSouth and A ISS One submltla<f 10 UlliI Cam",1 • '" ana_ldI,oont 10 their

Intsreonnec:clon agreement. Hc!WBver,Cfl April 20. 11199. prior to commlMlon sppn:MII of

tf1e April ., I 1999 amendlnent, aelISooth and AooesG One natI/kId the Comrnieeioo oftho

cancellation fA1he afolV68id irllerconneClfl:m agreement and amendment and $UbmiUed

to .the COmml8slon 8 ralltl\lOUllteel interconi19CllOn agrMIMnt. ThIs' renegutiBtRd

On June 7. 19Q51,lhe Southeas'-m Competitive Con1ers~ rSEGCAwl.

wI1ase momberl!llndude rre 0eIf800m. Inc.; IGC Coml'nullbJlfIlIlS; UCI WorIdCom; Q.&pIre

JUL-{l7-99 UED 05:47 PIt 40~6105901 P.DS
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Cor'l'lnu.tnlc;a~:t;. 9u$r188e T .....""'m. Ino.; OOO'l'lpetillWiT"'G<X>mmu~ ..~

Titne-Wamer Telecom; Next Unit Telecommunk;ations ResouICl!l ASsociation; auoet

CoItImunlcation6; AT&T of tile So~ States: and state Corn!TIUnications. 1IIed

oommer\t$lVgsrdlng one&ecIiOrl of1he ranegoClated agreBment sec:tlon 1.12, found III

Page 2 of AttBohmerrt 2 to 1hJl;aa-nt ~l>mitloodApril 20. 1~gg. contains !he flOriion

conte&1ed by SECCA and 8tBtn in pIlI1ln6nt pert:

BeRSouth Is wiRing to.1llOYide .. a d'ascretlonarY offertng and
abQve lIftd boyond II:a obIlguti<ma und.... the _ tfKo

englnl!llJl ing Md f8CI1nlca1'experti8e IlBceal8ly lD combine
...ll:llfn unbunclIed~ ElemenfIIl on bAhaIf r:I Ai 7Tt One
for the pUrpBStl of Acoe". 0- pnMding an end to end
telecommunlc:atlons lMlVk:o ovet .BelI8oulll's NfJlwork
E1emams. Such pro(essioolll IiQrvlcee shall be l'l.lrouant fa e
~,.. QQlgemI'nt_ This offer to pursue a eep8l'IiC8
agreement Is only valid under the condIllcn thelt its inl;i'l8ion by
~ dQIIQ net $Ubjec:t the GAplll31B CUldllld to Ngl ~aIlon
by feQenll OT state commlS&ions. Any request by eIthor party
10 8 regulatolY bOdy to afbllnlte condlllOn& at the npame
~wi1lnyaJldatetie offer.

SECCA contendll that the CIlT'IiftIon of the po!Uon of ttle IlSreernent relating tD the

coml:lillatlQn of neboIori< Mmellls pMdlodAs l!i\IIew bythird Pdl!l&iand bythll COmmission.

In vIOlatIon of8ecllon 252 of th8 TelecoilununiQBtions N:.1 of 1896. SECCA .rgues thllt

under- Se r n 262(e) 8 ataIl!l ocmn',iuioo rav1eWE arry jtl"'~QClIon ag...." lllf.t~

by negotlution. S~252(all1lq'lI~!l BgAlfltn8l'l1A regart11ng tnterc;cnneotJon. servkla,

. or netwo1'k el""M'ds to be eubmllted fDfnwiew. Lastly. SECCA srgues Ihat the flIIIllmt to

lubmit thl11 poman of 1he agreement denies competItlm the Bbility to elect pnJYl6l0111;

co~ in anvi~.."leClIDn sgnHII1IfltIt betwlHln an ILEe IIIlCI a Cu:eas reQUlrad by

~ 25Z(l). Wlthaut 1h8 ability to;> piQc and~.. or Indeed G\l8n to ,...J the

JUl-O?-811 lIED 05: 48 P" 4~el05901 P.04
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On June ~5, 1999. 96/ISoutil reoponded 11) SECCA'$ commenltf. 8elISculh lIt'9~""

that ltcan enlar e 9&pllrato. volunta<ya~nt out5lde of il5.'"teo""".neclIon ObligallollS

undertne Telecon'cmuricatns Ad of 1W6. AM:lftSlng ft) 8eRSouth, thi&"side agraemant"

~ to~ COmblrR1lOl1 ofcertaio unbundlsd neIworic elemMi all(l not CD the provision

0( ne\wori( e\ementll that ere alleC\dy oombIned. Bel48ou#I8fDUtl8 thet.b~ the Acf.

dOes not ft!KllIln! if CD wmIIine UNEs, 8 profesalonal servIcM arrangsment be\W(lQn utIIilles

. regarding 1hacumbinatlon of UNEs does not fall under BelISouth's obligations regarding

UleT~ICatlu.., Ad. of 1996. FIIIihtlr, R..Ufla"th contende 1hst It would WluntartlY

offwa Qj,ttilai 4rilingemont to~ oIl\Qr 4:alTi8r;lnd Q/fen; fo supply a copy of Ihe -.paratll

agreement to the Commission for ita l'8Vi8w, IUblftGt to proprifJlBfy treatment

section 252 01 the To/el:omnulioillton& IV:% gr;!Il'lt$ brOad stIIutDryautfl(dy to sIBIB

Subsection (0). of Sectlon 252 ciearly IndlcBte8 that the COmml88lon must approve any

IlltiHt:olHoectton agrecrnunt adopllOdby~.

section 252(,,)(1) furth8r praYidee that agreements reactNid tlualigh Voluntary

nBgOtiatiorls mao indude -8 dfl.!tollM Ilt:heduI8 of itemimd ehalges foI' illtlitoonnection and

mlGIl aryJcg or nelwOIt: element n:luded In the egreetil6i,!" and 1ha1 the~ lihe.

beaubollllllEid to thoi lIlllte commlftelcn under SuIMec:tlan (f1). (~mphllSlB~). r.l..lliem

contained In the sepa"- agreement oont8nded horeln regartl seMces prM4ded bY

BeIlSauth to Access One lind thus fall liIqU8re!y within the defyIition of 5ecIion 262(8).

SecIioo 252(e)(1) fulth« states 1hat "anv iotl9fQlnrledJgn aghlBM8l1t IIdopted by

negotiation or <wt>Ib",Ii"" !l/1AIl be lSubmittecl fbi' approval to tho stete oommfll8lon.-
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M~, ihic I:Oclion provides that Q~ commil:Slon I:h;lU "Gppnwe or~ the

8gr8emenl WiD1 wntten fiN,llnF as to any d&lICle1'JCie9,"

eased an fhe failure of BeIISouth end Aceeas Olle kJ provtda tNlf aareement fOr

~ related to~ element8. the COmmil8lOn find61h1ll1h. peftia/ 8Qreoment .

slJbrniU8d Is dClflclootand must aoc:otllihgly be ~sj8cted.8&elN1I6 thoaar--1'It doetI ncn

coma'" all maQQnl agreea to retaUr1Q to 5eMCeS prov/CIeQ Ily fJtI'SOW\ to Al;Ce=; one.

teIecorrmunicaliona eat1'IGnl who ere not 8 party to the agreement MV8 SUffered

discrimination. Sedian 2:j2(i) hoqUirea • local t'Ila:fl8nge carriar to ITlllk8 Sveilablll ~'""Y

inten:onnllClio". servlc.a. or netwottt1iIemenf PI'DYided under an QQ'68m."UD which it is

iii party to any olhet requeeting tefeco""llUnk:a~ Clamer at the sarna terms l!md

QOnc.fiWml a$ thew~in1he~9f'l"I'T1ent.·The CQT1fideqjiaI MtuT9 of1I1e GfiIPIII1It8

agreement~ oomblnation Of nelwDrk elemfll1t9 ptecWdes this mandonrld

availability. At:coftlingly. U1e agreement II not In the pulllic Interest

IT 16 THIiiREFORE ORDERED ituat tho ,IIfM'iI 20. 1~«~ bfItlf,wen

.Belf8olf1h and At:ces& One 1& hel'llby i'ejeded 10r the I9ll6OO6 d4lGcribed heMIn.

Oone at Frantcror".. KenttJCky, lhle 3011I day Of June, 1WQ,

By the Oomrnlsslon

AiTeST:

JUl-0l-89 lIED 05:48 Pn 4046105801 p.oe
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STATE OF NOATH CAROLINA
UTILITIES coMMI88ION

RALEIGH

DOCKET NO. P-55, SUB 1144

T-412 P 02 Job-G2D

BEFORE THE NOATH CAROUNA UTILITIES COMMISSiON

In the Mattai' of
Resale Agreement Between BelISouth
Teteeommunleatione, Inc., and The Other
Phone Company, d/b/a AcceSs one

)
)
)

ORDER ON NEGOTIATED
INl"ERCONNECTION
AGREEMENT

BY THE COMMISSION: On April 22. 191111, BeIlSoU1t1 TBlliJOOl11muni=tian>l, lno,
(Be IISouth}. at'ld The Other Phone Company, d/b/a Access One (Access One) filed an
Interconnection agreement between those two oompanie!l for CommissIon approval.

On May 20, 1Qog, AT&T CommunicatiOns 01111a SlJlJlhem Stat88, Inc. (AT&T), fillld
a Petition to Intervene and Motion to Require Filing Of Complete Agreement. An Order
was issued on June 3, 1999, alloWing AT&T to intervene, Also, on June 3, 1999. the
Southeastern Competitive Carriers Association (SECCA) filed oamments in this docket.
On June 10, UHI9, Bl!lIlSouth liled its Respon&ll to AT&T& Petltlon to Intervene and Motion
to Require Filing of Complete Agreement, and MGlmetro Access Transmission services,
LLC (MClmetro) 81&0 filed a Patillon 10 InteMIlQ. OnJune t4. 1999, an On1Bf WdSo 115lwed
allowing MClmetro to intervene. SECCA also flied a Petition to Intervene, 011
June 17, 1999, which was allowed by Order of June 1e, 1999.

The Commission considered the agllHlmBnt at its Regular Commission Confet8nce
of June 21. 1999, Paragraph 1.1.2 of Attachment 2 01 the agreemBrlI tiitw II Kp;vate
agreement ("the separate agreementj 1hat exists between the plll1les that according to
BeliSouth Is not sUbject to regUlation by federal or stata comm~lons. The Public Sta1l
pointed out thai section 252(a) of the Act clearly states that "an incumbent local exchange
CIllTier may negotlat8 and entsr Into a binding aurwment.. ,without regard to the standards
54!t forth In subsections (b) and (e) 01 Section 251," and that "(t)he agreement, Including
any interconnection agreement negotiated before the date of enactment Of the
TelecommunICations Ar:A of 199B, shall be submlUed to the state commission under
5ubaeC!ion ee) D' thizs atlCllon" The Public SIB/f feoammended that an OrdGl' lUI isJWM
requiring BellSouth to file, not later than June 23, 1999, the separate agreement for
apprDlllll or rejection and that the agreement filed on April 22. 1ggg, should be approvsd
only attar100 separate agreement Is tiled and found to be reasonable, and rejected if the
separate agreement is not liIeet

RaprB&8ntatives APPllllffld at the Regulw Commission Conferenoe and made
statements on behalf Of 8eIlSoulh in opposition to the PUblic statrs rucommendlltlon and
gn ol;lhalf of AT&T and SECCA in support of the PUblic Staff's recommend81lOn.
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WHEREUPON, the CommissiOn reaches the folloWIng

CONCLUSIONS

After careful consideration, the Commission condudes that the pubnc Staffs
reoommandBtion ahouId be E1pproved. Tna Commission oonours in the legal position and
rS&GOning QlforGd by tI1Q Puj)lIc Staff regarding this iSSUB. The separate agreement
address" B matter which. under the TelecommLlnicationa AI::t and s1a181aw, is properly
a part altha neggthdfld In1f:f=nooctlon Cllgrfll!lment. The CommillGIQn oonOlilda1ll1tle UIc8IV
valicity of BellSouth's aS88l1ion, based on the recent Supreme COUI1 decision, Ihat me
nmanlly efl8C1iw rules Dr the FBdBrw.I Communications Commission (FCC) do rwt ....quire
B8I1SCuth to provide cartaln combinations of n9tWOrk elements. so long as there is no
conllict with BelISOuth's obligation to not separate already-combined network elements
under relnS18t8d FCC Rule 3t5(b). Nevertheless, once Bel16outh. either voluntarily or &$

required by law, offef'S to provide permiSSible servlcas Bnd such serviCflS Are accepted by
a competing local provider, they must be made part ot the negotiated Interconnection
ailruument which ia tiled far nwi.ewand EIJlPfoval Dr niljection bY this Cammis5ion pursuant
to Section 252 of the Teleoommul1leatlons Ad.' The Commission fur1her notes that
G.S. 62·142 requires that all contracts and agreements between public utilities as 10 rates
shall be subniUed to the Commission for inspection so that it may be seen wtIether or not
tt'l8y are a violation of law or the rules and regulations 01 the Commission. Accordingly,
the separate Bgl'BQl1\ent between BetiSouth ana Access One mum be filed.

IT IS, THEREFORE. ORDERED that Bell60uth shall. not later than
FridaV, June 25, 1909, file the separate agreement tor approval or rejection and that the
i1greernent filed on April 22, 1999. shall be approved in whole or in part only !ltter the
S1Qparat4il Jil9I'_mant iii filed and the agreRment Is found to be approprillta under the
Telecommunications Ad. of 1996, and rejected if the separate agreement Is not filed.

ISSUED BV ORDER OF THE COMMISSION.

This the 23rd day 01 June, '999.

NORTI-l CAROUNA UTIUTIEB COMMISSION

Cynthia S. Trinks, Deputy Clerk

Oommissioner Owens did not participate.

'lntllltlliti~gly, BellSouth indicatad on page 6 of il& re&ponaefiled Jum 10,1999. that it "would
voluntarily ll!t8r similar arrar\QGlTIenlS to any cnl'ler OQfrl.... Including ATfoT." Thl6 CClrlCle&SiQn on tha
part 01 BellSoutl1 further bolsters the conclusion that the sep.rllls SOt8ament shaulri be tilea.
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